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9) Leslie Wayne, How Delaware Thrives as a Corporate Tax Haven, NY Times (June 30, 2012).

10) Jeffrey W. Bullock, Delaware Division of Corporations 2013 Annual Report, State of Delaware,
available at http://corp.delaware.gov/Corporations_2013%20Annual%20Report.pdf.

11) /d
12) Wetelolz slxbo] AR I U Ak WAY, o] =B, 192-195% A

13) Del. Const. art. 9, §l.
No corporation shall hereafter be created, amended, renewed or revived by special act,
but only by or under general law, nor shall any existing corporate charter be amended,
renewed or revived by special act, but only by or under general law; but the foregoing
provisions shall not apply to municipal corporations, banks or corporations for chari-
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table, penal, reformatory, or educational purposes, sustained in whole or in part by the
State. The General Assembly shall, by general law, provide for the revocation or forfeiture
of the charters of all corporations for the abuse, misuse, or non-user of their corporate
powers, privileges or franchises. Any proceeding for such revocation or forfeiture, shall
be taken by the Attorney-General, as may be provided by law. No general incorporation
law, nor any special act of incorporation, shall be enacted without the concurrence of
two-thirds of all the members elected to each House of the General Assembly.

14) ol2st AFHA == HYS BE55 WY (courts of law)t FHH WY(courts of equity)o2 Lwo] &

st g9 MEA e 7. Stanley A. Kaplan, Foreign Corporations and Local Corporate
Policy, 21 Vand. L. Rev. 433, 681 (1968).

15) Foster, supra note 3.

16) Leo E. Strine, Jr., The Delaware Way: How We Do Corporate Law and Some of the New Challenges
We (and Europe) Face, 30 Del. J. Corp. L. 673, 681 (2005).

17) /d. at 683.
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21) Skadden, Arps, Slate, Meagher& Flom LLP, 2012 Amendments to the Delaware General

Corporation Law (July 5, 2012), available at
http.//www. skadden. com/sites/default/files/publications/2012_Amendments._to_the_Delaware_G

eneral_Corporation_Law.pdf.
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22) Section 377(a) now refers to Section 371(b)(2)i) of the DGCL, which provides that the
registered agent may be the foreign corporation itself, an individual resident in the State of
Delaware, a domestic corporation, a domestic partnership (whether general (including a
limited liability partnership) or limited (including a limited liability limited partnership)), a
domestic limited liability company, a domestic statutory trust, a foreign corporation (other
than the foreign corporation itself), a foreign partnership (whether general (including a
limited liability partnership) or limited (including a limited liability limited partnership)), a
foreign limited liability company or a foreign statutory trust. Richards, Layton, & Finger,
2012 Amendments to the General Corporation Law of the State of Delaware (September 5,
2012), available at http://www.rlf.com/Practices/5211.

_9_



I
Hl
ot
2
%
o
bt
ry
offl
otk

20 ZWAZ SEo7] 93t @32 $102 Hstol et
2. 20134¥ 71X 9 o8&
2.1. 7

20139 Setglolx AurslApde slAbd BopolA cha o]
zysto] Aol Zol @A ololgck olelst 2013d% AR Fol
bR Qo kgt 2ok AL slate] @9 2 At Wetglolx
AN F YuiEo] Ra2 HE A9 ollat A% 9k 8lAko] AL ofu
AUsPAY SRSk 4 Qs deeolxude) WA WAsh] 9%
of FAe sIAtolAl Aol Qe BIAF WS FUL

M
zolch £, BU0iAL @atuis oS FEES|SQ Qo] 24 FHES A8 9

o
.
840l 1 w2 Al

so1s7] 9t
WES Alsto] 25350 TFE ZHoFgE e A Isto] WX AFSEE YUNNUS B
FoPI ok A, Betlol R Mg B AAsto] FogAY ¥YS AFstAL). of
st oleiat Al 71A] B gool B PAINY YgE PES S A}

2.2.1. Befglolx AutelAly §2049F §2059] Uj§

20139 i o= §2049F §2055 Aldsticth. o] AEE 252 A9 Tl st 9
ARS] 9l R A7 Betflols ARbejAbgolut 9jAre] EAJAF(organizational docu-
ments)290f] QJufElo] "2 HE Gt @A S gtk 2013d= VN AR
defellol PE2 ol gjAre] dYfl ofm et 4 o
TAS FASEL QUUTE2Y T FAlol= AR s|Ate] fdo] EEFE FRo Bt Ry
stoll 1 <g97F "Ra(Void) AA] "faz & 4 Sle(voidable) ] of

Ae
o

—
o BHE RUE & QAT P2 4
T o

l

Ip safe harbor

d 2 Atz WA FXHKself-he
procedure)ol] ¥t 75 AlEsHGT dUbdor Q12 EAH HHS 2ATH oJAtg]9
27t Bastth 258 Aol A A AJYUE toF2Y FRole vrEAl RQlstojof g

23) Organizational documents= HQlolL} ©HA|e] Ayt AT HHE MF U FHFo=2x Fo, 474
er LH_I:‘L /\]._I:‘L 52 E.xlo]-t 7—10]]:]-.
24) Bruce E. Jameson, Proposed Amendments to the Delaware General Corporation Law, Bus. L.

Today (June 2013), available at
http://www.americanbar.org/publications/blt/2013/06/delaware_insider.html.
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26) Jameson, supra note 25.

27) See e.g., Klig v. Deloitte LLP, 36 A.3d 785 (Del. Ch. 2011); Kalageorgi v. Victor Kamkin, Inc.,
750 A.2d531 (Del. Ch. 1999), aff’'d, 748 A.2d 913 (Del. 2000) (unpublished table decision).

28) 965 A.2d 695 (Del. 2009).
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29) John F. Grossbauer & Mark A. Morton, 2013 Amendments to the delaware general corporation
law, Potter Anderson & Corroon LLP, available at
http://www.potteranderson.com/newsroom-publications-31.html.

30) 2011 WL 1900142 (Del. Ch. May 19, 2011).
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32) A “top-up” option is a stock option granted by the board of directors of a target corporation
to a bidder which has agreed to commence a tender offer, in most cases for all of the
outstanding shares of the target corporation. Mark A. Morton and John F. Grossbauer,
Top-Up Options and Short Form Mergers (April 2002), Potter Anderson & Corroon LLP, available at
http://www.potteranderson.com/media/publication/171_MAM_20JFG_20Top-Up_200ptions_20and
_20Short_20Form_20Mergers_20_20Apr_202002_20Deal_20Points0.pdf.
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40) Dorsey LLP, 2014 Amendments to the Delaware General Corporation Law (July 21, 2014), available at
http://www.dorsey.com/eu-cgc-amendments-delaware-general -corporation-law-2014.
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wAolY A8 #A1S th7le sh= 37He]AHpublic corporation)®t €t AMASES &
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6) £20] g2 20149 79 SAYE/IHoIA =ojsl BIA} AR AR Ao Prof. Dr. Holger
Fleischer7t Z#AFst U482 vigto g LXsSH Zlo|tt Holger Fleischer, Internationale Trends und
Reformen um Recht der geschlossenen Kapitalgesellschaft, NZG 28/2014, SS. 1081~1120.

7) Gower, 18 Law & Contemp. Probs. 535, 539(1953): “It was by the 1907 Act, embodied in the
new Companies (Consolidation) Act, 1908, that private companies were given a statutory
definition and clearly distinguished from others. Section 121 of the 1908 Act [...] defined a
private company as one which by its articles: (a) restricts the right co transfer its shares and
(b) limits the number of its members to 50 and (c) prohibits any invitation to the public to
subscribe for any shares or debentures of the company.”

8) Code de commerce Art. L. 223-3.

9) Delaware General Corporation Law sec. 342 (a) (1).
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(Anteilseigentum)yt xEH(Verfigungsgewalt)S E2]5t= Zlo] oj”dt}t. £ Z0lo] JJAt
o] AFES aRstl F9S WHste A0t WYl gi2o §A= ol AZ0 IXAY 25

AR SHSJALAA S8 5 A2 Az F=rt Hafelatoe Alehd
t}. o]zjst A5t RREL &5ujAre] 2 (Andienungspilichten), A10j#H(Vorkaufsrechte)

U AFROILE YR FEAGAFO] O3t FRH S0 Uehdrh HYnAA w19
2 Bl o]0l Jh5E G A&A 02 fAIS] el AUS PSR, AUY HSFEA
2 UYHoR Helshs AUt Uk WA Ml BAEAY REY Pol FAL njw
sto] £Al2 g 4% 2 At FhaAol ¢7) e tEg S T4 847 8
solch AWEAR AR ARAgtol Al A Yrite A0 ARE IR Al

A9 UM tjatE AP BARES AEsts do| oj o= AujAiYe] WML
(Ausbeutungsstrategien des Mehrheitsgesellschafters)o] 38 71atAdo] =i,

olelat U 7t EAle AmE Hasixte] WA gAL Ams|xe] 4 o spact At
27 Partnershipo] 7121, Q9ARL ARBIAS AET SARSICL Thebd HaeAS
BE3SH= /29 A8 A %= quasi-partnership(UK), incorporated partnership(USA),

2.2 inkorporierten Personengesellschaft(Deutschland)X & Q1A 3| ALt SAFSH RS U}

E} £o7} Wt wheba wHdo] mAjgjAte] oigt WA 545 EScte 49 UAFAHA
QA 7|2YAlS A8ol= oS ofHA] A Aof & & 9o}, =& Corporation¥} Partnership2
o2 718

2 2Rt ORI R 542 58T M2 FHY sapigol Hojk Fat
A

2=l 2Ax3]Ate] A3 (Prototyp) o2 =Uo] S515]ANDie deutsche GmbH als Prototyp
einer geschlossenen Kapitalgesellschaft)s & 4 Qtt. ddX oz xA7| S35 AIE F
AlIAtO A THEol] TAltefe 2 QIAISIALY] @AYt SgE QL AHTACNA L]l ¥
o7t B/ AYHAOL SaeAY AP ARAZY T RES WHHAL on
e8] A AP|ARES FShohal glashe a4t AiAtsSAlZM 7 ofy2t 5] 7|19

10) In diesem Sinne etwa Easterbrook-Fischel, The Economic Structure of Corporate Law, 1991,
S. 250: “Proponents of the partnership analogy assume that participants in closely held
corporations are knowledgeable enough to incorporate to obtain the benefits of favorable tax
treatment but ignorant of all other differences between corporate and partnership law.”
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sie 4 Qltt.1D o] QIAIAgte] EQto|Al [ote]Ale JFAREAHClANE EEsAY 7Y
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2008 89 49 m=tA9] Loi de modernisation de L’économie(LME)?} 2008¥ 11¥ 1
Q] =9] Gesetz zur Modernisierung des GmbH-Rechts und zur Bekdmpfung von
Missbrauchen(MoMiG) o = 7j&i¥-e Hajglate] 152 A sAL F8e WAl
2ol opele st Jolqitt. olelo = o]E2]oK(Riforma Vietti 2003), Am|Ql(Ley de la
sociedad limitada Nueva Empresa 2003), LE(3JAPH 2005), 9=(Companies Act 2006),
AAA(GmbH-Reform) 72]11 Y= (Wet vereenvoudiging en flexibilisering bv-recht
2012)0 = oi+22f 7HSfo] QIyct. of2igt 7Heo] o|Hol= A FAIAQ o vhg-st
A HAE B4 2457 gt 2 yetete] dReh Adwuidat JAA EAZ 7HAAL 9
o}.13) AQQA0] F8 SlArHFore] HeQ)

o ololl 19939 E 7e=el7} Alxig]
o] waslu} 9t FRoINE AL}

|~|_l9

—Er(Groupe de réflexion Gesellschaftsrecht)
bd =91 20089 1€ 19 M2 &3Hs|AMdH
9] TEE 2006 79 M=ZE FE|9] Company

rJL 32 io
o ko

ActZ7} =3lo|A 7HE8E I, &3 1190 g2l & AUt ol=2fgh dje] JHRA &2
SIARH 7S gt FAIAQ Al Rt FFES wEoluir]ol ol 2]t 14

Zrof A o] 2ol NEEEY JHEAR] PHl= WS Abo|7F QXS dR9] sl FAF
gt 710 olslf o]FolA| 1 k. T FU|= AR [IFIAEE 7P MER JEHE T
1, Alto]] B35HA] Bote H2 AAES AERoR Hohfe’ ook Ao e 1892
" Eduard Hoffmannof oJsfj gt5o0%l {ete]AR] x£QF2 1980W A=Eo] 73 Alelstil
+ A7 &2t Fx9 &2 fAIstL ATt 8l AIXFEQE wald /o] FAEHA wefet
gdHE MER =I0RE0] FE4EHT7E vl24 20089 119 1dofof =Y [ta]Arde] A
shob F8YR S gt WE(MoMiG)o] Last Zojtt. J=olA= oA Agst 7T HEE]

11) Naher Fleischer, MiKoGmbH-Fleischer, 2. Aufl., 2014, Einl. Rn. 37.

12) Fur eine nahere Aufschlisselung anhand einer Stichprobe bayerischer GmbHs Wedemann,
Gesellschafterkonflikte in geschlossenen Kapitalgesellschaften, 2013, S.11.

13) =YoAl= 18929 Eduard Hoffmanno] ZQFet {Rte|AbylS 47)duto] YWHAALS 2% ohafsiel
t}. Vgl. KeyBner, ZHR 40 (1892), 394, 399: ferner die Beobachtung von Feine, Die Gesellschaft
mit beschriankter Haftung, in Ehrenberg, HdB d. gesamten HandelsR, Bd. III/3, 1929, S. 26:

“So rasch wie dieser Entwurf ist nie eine Vorlage von gleicher wirtschaftlicher Tragweite
durch die Maschine der Gesetzgebung gelaufen.”

14) Anregungen zur Reform unternehmensrechtlicher Reformprozesse in Deutschland bei
Bachmann, ZGR 2001, 361.
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A2 51 ZAoA o]RojX]al Q= o] FEQ Uwo] FEACR FAlshs /fEHete
"Think small first’2gh= B2 i & ot FHAY 24 =719 F718Y%S St
SEolu o]2igh AHE F ot e UMAES AHPACEN FA7|F9 EA g3t
Beol oulg 7] AlAfeka, AAISE 5 ti7]d AFAYe High sHdor FATUYE &
st HARAOl JiHEES A|Lstal Q= 7oz Holth o]j&Ea]ot9] societa a responsabilita
limitatat= §85] 347|949 BQo] Qs &Fold dH=dolztl & 4 Qi 2003 Am
I o] 29 A= Adlat FHAYL Ato]o] FFAQ1 FAWF H WRAIOA
o] Fh7la] &oet F47]AY FAS Ao st M2 FE9 {ete]AK(sociedad
limitada nueva empresa)?] HstS 7}xstn Q= 7oz Zo|=ch16) ¢=o] Y]
(Reformkommission)o| A = F=of] Fist 7|40 Ottt AqE 49 RN AMES 7
ZSFHA ol2fgt Aqtro] EAIALE Soll AT HAdL/dstE TRt Tt

FHAT Ao T oot FARSE AR FTo]l EAsTE. FRAY AP A3 oA = 20084
“Small Business Act’g 7HEst@ed o] ¥ F47]49 FJASHS Fostr] Hsto 5
A7) DDA E FHAY 25209 ®HA0 FaUE & JEF SHATEY) 20119 FHAS
= =20 210l ast 28 RS 3dR Folil duHl R 100€2 Algt Ze |
+5tth18 28 "Small Business Act’oA] AgE1l = F471YL 2509 o]t £

15) Vgl. Steering Group, Strategie Framework(Februar 1999); Rn. 5.2.2013: “So the main problems
which small companies find with the present law appear to be that it is opaque, unwieldy,
unnecessary complex and burdensome.”

16) Vgl. Ley 7/2003 BOE num. 79, 2.4.2003, 12679(12680): “[L]a presente ley desarrolla el denominado
‘Proyecto Nueva Empresa’ que tiene por objeto estimular la creacién de nuevas empresas,
especialmente las de pequena y mediana dimension, que constituyen la columna vertebral de
la economia espafiola y de la europea y son claves en la creacién de puestos de trabajo.”

17) Vgl. KOM (2008) 394 endgiiltig: Der “Small Business Act” fir Europa.
18) Vgl. KOM (2011) 78 endgiiltig: Uberpriufung des “Small Business Act” fur Europa.
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matA(societé a responsgbilité limitée(SARL) 2003), AHQl, m2&7ZF 732
A AARE QS HA|SHT. =Y, dof=E, "o, ojgejote} T2jA=

Zol AEow g
stolatol= HRAES Dok $HH MUAEC] WR gt A2e FAo HAEAL £
stgm.2) mete, wego] W AYHe WANALIS ARt A9 A0] A W
ghglo] 9aslar AYREZ o 20,000CHRS wam Qth. @ xEajoto] H9E 20134
79 R|AAFEZES 35,000€0A4 10,000€2 A=A, 20149 NESHZHES E5) AHEH
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2x A9 RHQEA gEste] ZArlvokw AJYAHstE SAlo FAlstn e oz mop
= Qic}.22)

3.2. 219 7148

19) Vgl. RL 2013/34/EU vom 26.6.2013 uber den Jahresabschluss, ABI. EG Nr. L 182, S. 19 vom
29.6.2013.

20) World Bank, Doing Business 2014 Understanding - Regulations for Small and Medium Size
Enterprises, 2013, S. 24 : “Doing Business functions as a barometer of the regulatory
environment for domestic businesses. To use a medial analogy, Doing Business is similar to
a cholesterol test. A cholesterol test does not tell us everything about our health. But our
cholesterol level is easier to measure than our overall health, and the test provides us with
important information, warning us when we need to adjust our behavior.”

21) 229 1. 5. N|2& FERAA AF&sh

22) World Bank, Doing Business 2014 Understanding - Regulations for Small and Medium Size
Enterprises, 2013.
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FUYSAY HESAL B PHES At ARE ASEL BE A 74
o BheiAe gRol £1 ARE WaAel Lotd AYZHE ST Anst HET] BEA)
o, AT WAL BARGIALY FaRFoleks MAA Hold Wast Urk. SUAY 3
ATo] OFATIL Y JALA MABIAH S SAGE Ao] glA| ot B o] o
gatzolet. 20123 Aol wet AEA PHY UDAS SN HIT AL
Vi SRAe AAPAC0R YulEYL, oRelolr ANY HElZ edHY SN
F27192 A% oA £AFAOR st Qo] AL 20059 MY HYS B
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23) Braun/Eidenmiiller/Enger/Hornuf, Does Charter Competition Foster Entrepreneurship? A
Difference-in-Difference Approach to European Company Law Reform, J. Common Market
Studies 51 (2013), 399.

24) Vgl. Branstetter/Lima/Taylor/Venancio, Do Entry Regulations Deter Entrepreneurship and Job
Creation? Evidence from Recent Reforms in Portugal, The Economic Journal 124 (2014), 805.

25) Vgl. Dreher/Gassebner, Greasing the Wheels? The Impact of Regulations and Corruption on
Firm Entry, Public Choice 155 (2013), 413.
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26) Gesetz zur Vereinfachung und Flexibilisierung des GmbH-Rechts: Wet vereenvoudiging en
flexibilisering bv-recht.

27) Delaware Limited Liability Company Act: Del. LLC Act.

28) Vorschlag fur eine Verordnung des Rates Uber das Statut der Europdischen Privatgesellschaft,
KOM (2008) 396, Erwagungsgrund 3.

29) stimmrechtslose Geschéaftsanteile, Anteile mit Mehrstimmrechten oder gestaffelten Stimmrechten
sowie nicht dividenden berechtigte Anteile.

30) Van de Elst/Vermeulen, The Dutch Private Company: Successfully Relaunched?, ECGI Law
Working Paper No. 215, Juni 2013, S. 17 ff.

31) Die gesellschaftsrechtliche Treuepflicht oder funktional vergleichbare Schutzinstrumente.

32) Der allgemeine vertragsrechtliche Grundsatz von Treu und Glauben; implied contractual covenant
of good faith and fair dealing.

_28_



59 Y 43 5

%

st pulo 2 HE AJAbstch, G5HRRQIS|AL Limited Liability Company(LLC)<]
SR 10099 AJto] s2+& &F LLCAl=Y S8 {9t =3o] o7
b 9itt. Panama, Alaska, FloridaoA]9] =UAHES E3siEH AL &
RGeS Y=o AR MstEs LLC Acts ¥ggh AgalS Aol 2 4 9lr} 1994

A0 GAd £AUYE AAEAR el YHElE: SAEAS ojud Fej= A
il 193] At
(o]

A
A

N

=

>

>

H njo
:

T

A S
H mEtAoA AotEl ThestE FAIS|AHsociété par actions simplifiée(SAS))= 47|
= A 2AFAY gigBvez i HdEAH(Vorreiterrolle) Q1 A& edsh JATH Ao
UAITE 220 YHFAE A FEOAl B FHO2A O SHAE LEAIZ] HE Qo). =
Ao 20084 LstglAte] FAIYE]S WHIIA|A ATAAIER$HUnternehmersgesellschaft) A&
2 costeid Mze Felo) AT ols RelFoich olF 20129 Wolol: société

privée a responsgbilité limitée-starter(SPRL-S), 2013\d "lot3= =Y S3HSJAMHO] AL
AXESIA (UGS Y83F  ‘ivaersaetterselskab(lV), o]&f2]ol= societa a re-
sponsabilita limitata, 12]A9] 73 A}3]AHPrivate Kapitalgesellschaft; IKE)S T U5HH
A =L FRteAPH(GmbH) Albaz AI3Fo] w2 FA 95 (Thesaurierungpflicht)S of#
¢ 29718 DAY © Folch. Jejaol KBS A% FAslAte} gatelAlel of
AS5shs 2AHS TR =2 HA] il One-Stop-ShopRALS wHsHAl Al e

A s Afe]l ofst 2 A 109 B9t HiEHA =71Q17te] o1

= v
i

Mo

olr

o

z
M

)

w

et

2

Ay R0 3t @ FAWA ARLPE Y © §ARTY AR FE @Al
o AR GAEA =Y 59 249 FES EOZ WSS AP M2 We
QOISEL Y Ao Holth ol2F FES FHOE AR FLAUACIA He S
Zefn M2 HES AESUA A2 TEUVIS =] AT YAo2 HEHT U
47190t YUAFEY B0l wolAw gt sher] AojY JgTEE WY AN
WA Ex Za L S AMYOR Uy n, SUAY YT it 8A Wl
SolAll S AAAGE Bk By SgotAA Ao YREAW AEA 2L shux
APRPAe) B S0z AR J7|RgH HYBYS YL BASIL 9t Fol
Qejtelt 20119 WYY 5ol olu] RAMAANAEE =Ysto] AstT Ak A

33) § 18-1101 (C) Del. LLC Act.
34) Rechtsformalternative fur kleine und mittlere Unternehmen.

35) World Bank, Doing Business 2014 - Understanding Regulations for Small and Medium-Size
Enterprises, 2013, S.72.
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